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Introduction

The State Government acknowledges increasing public concerns about the contribution of alcohol to anti-social and violent behaviour (Victorian Government, undated). Available evidence affirms that these apprehensions are well-founded. It is reported that approximately 47% of all perpetrators of assault and 43% of victims are influenced by alcohol (Matthew et al, 2002), while alcohol is implicated in 73% of street offences, 62% of police attendances, 41% of family violence callouts and 90% of emergency calls to police between 10 pm and 2 am. (Victorian Government, undated).

Efforts to address the harmful effects of alcohol upon society include measures to influence planning decisions relating to licensed premises. This forms the subject of these notes.

In particular, consideration is first given to some of the planning laws which relate to licensed premises. Next, to explore the circumstances which influence the planning decisions of the Victorian Civil and Administrative Tribunal (VCAT or the tribunal), a selection of recent hearings relating to licensed premises, and reasons for decisions, have been examined. Among the issues which are identified here, are:


Venue size


Overcrowding


Seating


Opening hours


Movement of patrons outside the venue


Footpath trading


Parking and access to transport


Disruption to nearby residences

In addition, an account is given of tribunal decisions about the cumulative impact of licensed premises, in local areas.

By convention, cases are named after the name of the applicant. Thus for instance, a case in which Bambou Restaurant appealed against a planning decision by the Stonnington Council, is referred to as Bambou.
Considerations which Influence Land Use Decisions
It should be cautioned that the extent to which social conditions, such as alcohol-related harm, may be influenced by planning decisions is limited. Firstly, as observed in Duxtar, while many are concerned about alcohol use and its destructive effects, licensed premises are lawful land uses and cannot be resisted simply on the basis of the unfavourable effects of alcohol use upon individuals. 

Moreover, planning decisions are chiefly concerned with land use and the amenity of public places, rather than with wider issues of public health and wellbeing. Land use and amenity – defined in the Liquor Control Reform Act 1998 (S. 3A) as "...the quality that the area has of being pleasant and agreeable" – are a central focus of the Planning and Environment Act 1987, S4 (1) instructing that the objective of planning is for the "...orderly, economic and sustainable use and development of land and to secure a pleasant, efficient and safe working, living and recreational environment..." Amenity-related considerations are also cited in the Victorian Planning Provisions (VPPs) as among the factors that the relevant responsible authority must consider in reaching land-use planning decisions (VPP 65). Accordingly, Dwyer (2010) states that it is difficult to use land-use planning provisions to reduce alcohol-related harm, because land use planning is "traditionally concerned with land use development" rather than with community wellbeing, health and the effects of alcohol. Indeed, he writes, "...land use planning will not change drinking culture any more than land planning for hospitals is going to create a cure for cancer" (2010: 35). A practical implication for councils, Boyd and Rosen (2010) suggest, is that submissions about licensed venues should be framed in terms of land use and its effect upon amenity, rather than in relation to the effects of alcohol consumptions upon health and wellbeing.

State, Local Government and other Policies and Plans
A variety of other state, public authority and local government policies may be weighed in reaching land-use decisions; importantly, these include local planning schemes. 

The Planning and Environment Act (S60) states that the responsible authority 'may' consider, among other matters, planning guidelines adopted by… councils, while local policy planning frameworks are also among the factors that the responsible authority is instructed to "consider as appropriate" by the VPPs (65.01). Similarly, S84 B of the Act states that the Victorian Civil and Administrative Tribunal (VCAT) 'must' take into consideration a similar variety of factors including " relevant planning schemes" and "amendments to planning schemes adopted by a planning authority but not yet approved".

Accordingly, VCAT decisions acknowledge the tribunal’s requirement to consider relevant local policy planning frameworks in reaching decisions about licensed premises applications. In CWK Hotels for instance, it concluded that a particular application was consistent with a local policy encouraging entertainment and eating premises to complement existing retail uses; Reister looked favourably upon a venue proposal as consistent with council policy to foster a multi-use activity centre; and the Athina Windsor decision took consideration of the fact that the relevant council policy for a precinct favoured the development of shops, restaurants and cafes, rather than bars.

Activity Centres and Zoning
A further consideration is the suitability of activity centres and Business 1 zones for licensed premises. 

S17.10 of the Planning and Environment Act seeks to achieve a relatively high diversity of retail, entertainment and other commercial conditions in activity centres, to ensure that transport and other infrastructure is effectively used and accessible. The VPPs add that such centres are intended to foster a “…concentration of major retail, residential, commercial, administrative, entertainment and cultural developments” (11.01-2), forming a “focus for business, shopping, working, leisure and community facilities” (11.01-1).

The Planning and Environment Act 1987 stipulates that Business 1 zones are intended to foster the development of "business centres for retailing and other complementary commercial, entertainment and residential uses" (S34.01). While shops, restaurants and cafes are considered part of the essential purpose of this zone, no planning permit is required for their establishment. Taverns on the other hand, are ‘complimentary’ uses, for which a permit is required. 

The tribunal has tended to view activity centres and Business 1 zones as appropriate locations for licensed premises, which are seen as relatively compatible with the role of this classification (Heavenly Ten, Shubox, Athina Windsor). 
Specific Provisions Relating to Licensed Premises

Clause 52.27, incorporated into the VPPs in April 2009, outlines conditions which trigger a requirement for a planning permit for a licensed premises, and specifies circumstances that must be considered by the responsible authority in deciding such applications. This clause is intended to ensure that "...licensed premises are in appropriate locations and that their impact upon surrounding amenity" is taken into account. This effects premises that have applied, or are applying for, liquor licenses. It states that a planning permit is required if, among other conditions: 
* “a different licence or category of licence is required than that which is in force”
In Get on the Good Foot, Athina Windsor, and Dare 2 Dream Enterprises, it was concluded that an increase in patron numbers or other variations or changes in the conditions of a liquor license constituted a "different license" and therefore activates this clause.

* The “hours of trading”, “number of patrons” or “area that liquor is allowed to be consumed” is increased"


Clause 52.27 adds that, among its decision guidelines, the responsible authority "must consider as appropriate" the impact of hours, patron numbers and the "cumulative impact of existing licensed premises and the proposed licenced premises on the amenity of the surrounding area".
Other Considerations

Two other matters, which may form a backdrop to VCAT decisions on licensed premises, are recounted here. In Swancom, a council submitted that community attitudes to a proposal may be a relevant consideration. The council cited first, the Gambling Regulation Act 2003 (S. 3.3.7c), which requires that community wellbeing be considered; and second, decisions relating to an application for approval of premises as suitable for gambling in which it was ultimately concluded that the findings of a community survey were a relevant consideration under that Act. The authors of the Swancom decision however, found that the Planning and Environment Act does not require such matters to be weighed, with social and planning impact of decisions instead being determined on "...a more objective basis" (p. 19, para. 92)


In the same hearing, the Charter of Human Rights and Probabilities (2006) was referred to by the council as a relevant consideration which might bear upon the rights of residents to privacy from noise. It was concluded that, while a matter for consideration, the charter did not wield a particularly decisive influence upon the decision.
Considerations which Influence Decisions by VCAT about Licensed Premises

In the tribunal decisions reviewed here, several circumstances are considered to influence the likelihood of venue patrons engaging in violent or other antisocial behaviour. These include conditions related to the characteristics of the premises itself, its management or patrons, as well as circumstances outside the venue, such as parking arrangements, access to public transport or the adverse effects of patrons upon the nearby area. Mention is made here of some of these factors and how they are weighed by the tribunal in reaching decisions about licensed premises.
Venue Size

In CWK Hotels, Twinpath and Hotel Brighton it was observed that larger venues are more often associated with patron misbehaviour. More specifically, in Greg Court & Associates & Anor it was concluded that venues with 200 or more patrons predispose to the greater harm. In Bambou however, it was proposed that size in itself may not be a decisive factor, but instead that larger venues often operate under conditions which promote antisocial behaviour, such as vertical drinking (where patrons have nowhere to sit, and must therefore stand up), overcrowding, late-night trading, low light levels of noise and low light. These particular characteristics of licensed premises are considered below, separately. 
Overcrowding
In several cases, the view has been expressed that venues which are overcrowded - particularly where patrons have to stand due to lack of seating - are more likely than others to be associated with antisocial behaviour (Swancom, Bambou, Athina Windsor, Heavenly Ten). Reasons suggested include the stress associated with overcrowding, the fact that such venues give patrons little to do but drink, and the possibility that having nowhere to put a drink down also induces patrons to consume more alcohol (Swancom, Bambou). Accordingly, in Greg Court & Associates & Anor, it was concluded that a venue with little seating would be more likely than others to promote trouble, while in Twinpath, the tribunal voiced the concern that tables and chairs in the venue could be moved, requiring patrons to stand and drink. 

The CWK Hotels decision explored a further aspect of this issue, where the proposition was advanced on behalf of the applicant, that an increase in floor area of a venue would reduce overcrowding. Unconvinced, the tribunal declared that a single exit might force patrons to congregate as they exited the venue, and that published evidence was not provided, in any event.

In relation to patron numbers, Victorian Government (undated) commented on the desirability of a review of how the maximum patron numbers in high-risk venues should be determined.
Seating and Food
Under the Liquor Control Reform Act 1998 (S9A), a condition of restaurant and cafe licences is that recorded music be played at background levels only and that seating be provided for at least 75% of patrons. Also, the number of patrons in restaurants is usually less than in hotels. Accordingly, in Greg Court & Associates & Anor it was concluded that restaurants are associated with fewer adverse effects than other license premises. Like-minded, the author of the Swancom decision rejected a premises with vertical drinking, but observed that the establishment of a restaurant or jazz club in the same area might be acceptable. Athina Windsor on the other hand, sought to pre-empt difficulties which might have arisen from the operation of a venue by imposing the conditions that seating be provided at the premises. 

Food is a further factor which was considered likely to mitigate the harmful effects of alcohol consumption at licensed premises in (Bambou, Greg Court & Associates & Anor and Swancom), and which may therefore contribute to the low level of harm generally associated with restaurants.
Hours of Trading

A widely-held concern is that licensed premises which trade well after midnight are associated with higher levels of violence and anti-social behaviour, than those which close earlier. Allen Consulting Group (2009) for instance, cited the findings of a Perth study which reported that over a period of years, assault rates more than doubled at venues which extended their trading hours, while those of other premises remained unchanged. 

Further relevant evidence is presented by the evaluation of a 2008 'temporary lockout' in Melbourne, which was instituted among venues in four inner-metropolitan municipalities and prevented patrons from entering or re-entering licensed premises after 2 am. A quarter of the venues affected were granted exemptions though – mostly high-risk venues – which vitiated this process. Even so, while the lockout was widely reviled as ineffective by the public, patrons and the venue proprietors, its evaluation documented declines in assaults, as well as alcohol-related ambulance transportation, hospitalizations and calls to police. The evaluation also reported that similar overseas initiatives, coupled with other measures, had achieved favourable outcomes (KPMG, 2008). These conclusions were echoed by Victorian Government (undated) which remarked that late night trading restrictions have been effective in reducing violence.

A similar process occurred during a 12-month period from March 2008 in Newcastle, where at the instruction of the NSW Liquor Board, fourteen licensed premises in the Newcastle CBD were obliged to close earlier, and institute other measures to reduce high-risk patterns of alcohol consumption. This initiative was accompanied by a substantial decline in the level of assaults in the area (Jones et al, 2009).

In a number of decisions, VCAT has acknowledged that late-night trading - especially after 1 am in bars, hotels and nightclubs - is associated with an increased incidence of violence and other antisocial behaviour (Bambou, Twinpath, Hotel Brighton, Greg Court & Associates & Anor). Athina Windsor, for example, held that late-night trading in major activity centres should be restricted from Sunday to Wednesday nights to reduce noise disruption and to prevent the area from becoming violent – "another King Street" (p. 13, para. 132). It has also been suggested incidentally, that spreading the closing hours of nearby premises may reduce harm by avoiding the simultaneous exit of large numbers of patrons from venues (Allen Consulting Group, 2009).
Other Venue Characteristics

Other factors regarded in various tribunal decisions as likely to contribute to harmful effects of alcohol consumption at licensed premises, include drink promotions – which may contribute to drunkenness (Swancom); young males participating in rowdy behaviour (Athina Windsor); noise or low lighting, which may aggravate stress (Bambou); and patrons queuing outside venues (Swancom).
Movement of Patrons Outside Premises
Circumstances which promote either the use of the footpaths for smoking (CWK Hotels); queuing of patrons outside the venue (Duxtar, Swancom); waiting in specific areas for taxis (Hotel Brighton); or the movement of patrons between late-night venues (Swancom, Victorian Government, undated) or into residential areas for parking (Hotel Brighton), are also considered likely to accentuate antisocial or violent behaviour, littering, graffiti, property damage and drinking in public places.
Active Frontages

In Athina Windsor, a new venue was not favoured in an entertainment precinct in a major activity centre that only opened after 5 pm. The authors of the decision concluded that it made no contribution to the daytime retail function of the centre, adding that “Our concern is that premises only operating after 5 pm with closed shops and facades are detrimental to the operation of any shopping centre…” (para. 155, p. 15). Similarly, in CWK Hotels it was remarked upon with favour that a licensed venue would not occupy a ground floor, and would therefore be consistent with state policy.
Footpath Trading

It was observed in Athina Windsor that venue operations have tended to spread onto footpaths in many activity centres. Under Cl 62.01 of the VPPs, any requirement for a planning permit does not apply to the footpath, if the use is associated with the use of adjoining land and is sanctioned by local law. However, in Tan, there was no local law authorising the use of the road for the sale and consumption of alcohol, with the result that clause 62.01 and its exemption from the requirement for planning permit, did not apply.
Parking and Transport
A concern reflected in some VCAT decisions is the need for adequate parking on-site or nearby, so that patrons do not have to rely on more distant parking, in the activity centre or in nearby residential areas, where their behaviour is more likely to disrupt others and lies beyond the influence of venue security (Hotel Brighton, Reister). A related consideration is that convenient access to public transport may help to disperse patrons who have exited premises (CWK Hotels, Swancom).


Accordingly, adequate parking near a venue and away from residential areas; proximity to public transport operating after the closing time of the venue; and conveniently accessible taxi ranks, were viewed favourably in the Heavenly Ten and Swancom decisions.


Insufficient car parking, on the other hand, is not favoured. In Hotel Brighton it was noted that without enough car parking at the venue, patrons would park in the streets of the activity centre and nearby residential areas, leading to a deterioration of amenity for residents – conditions which in this instance, were aggravated by the large number of patrons and the extended operating hours sought. 

It appears that adequate onsite parking is not deemed essential though, if other conditions may help to avert any negative impacts. For instance, in Shubox, which featured an application for an extension of trading hours for a tavern in an activity centre, it was observed that although demand for parking exceeded onsite supply, there was ample parking available on nearly main roads, local streets were not easy to access and had stringent parking restrictions in force, and no patrons were seen walking to cars in these areas – an observation also given weight in Twinpath.
Public Safety

Consideration of amenity includes factors such as antisocial or violent behaviour, which in turn, influence tribunal decisions. 

In CWK Hotels, the tribunal contended that, as the level of crime near a licensed premises was relatively high, a further venue may only compound the problem. Conversely, the authors of the Shubox decision remarked favourably upon the fact that there had been few complaints relating to the venue and that the "police have offered no objection (p. 5, para. 23). 

Information such as police records or testimony about levels of crime in an area; breaches of planning permits or liquor licence conditions; or council complaints relating to misbehaviour, graffiti, littering, property damage or noise, may be weighed in reaching decisions (CWK Hotels, Athina Windsor, Swancom). In some instances, the observations of the tribunal members themselves are also considered in assessing safety-related amenity impacts, as in Heavenly Ten and Twinpath. 

Indeed, in light of the importance of evidence concerning local amenity impacts, Dwyer (2010) urges that councils maintain statistics about crime rates and compliance with local laws in order to present sound and objective evidence about amenity, linking that evidence to planning and related maters such as parking, patron movements, and property damage. In Swancom it was advised that local safety initiatives may also be of relevance. The broader issue of evidence is discussed further on, in connection with cumulative impacts.

Aside from planning considerations though, in the Bambou decision it was also suggested that non-planning remedies be sought to improve safety; among them: improvement of the policing of venues and public places, and efforts to change the attitude of young people to drinking. This aspect of the decision underscores the limitations of land use planning decisions as a means for addressing broader social concerns.
Disruption to Nearby Residents

Policy 1.3 of Melbourne 2030 specified the objective of locating “…a substantial proportion of new housing in or close to activity centres” (Department of Infrastructure, 2002). And it was recognized in Hotel Brighton and Athina Windsor that residents living in activity centres will experience the benefits of convenient access to shops, entertainment, services, bars, public transport and the attraction of street life. Inversely, it has been concluded in a number of decisions, that those who occupy residences in, or near, activity centres or in Business 1 zones, may not reasonably expect the same degree of peace and quiet as those living in residential areas (Heavenly Ten, Twinpath) with the tribunal variously concluding that such residents "cannot expect the same amenity as that experienced by residents in the quiet heart of a residential zone" (Athina Windsor: p. 12, para. 116), and "are plainly aware of their proximity to an activity centre and have based their amenity expectations upon that fact" (Hotel Brighton: p. 3, para. 10). 

On the other hand, some consideration of the needs of residents in or near activity centres is given by the tribunal. Of the proposed expansion of one venue it was concluded in Athina Windsor that residents of nearby dwellings were entitled to some relief from excessive noise, else the government's efforts to “…increase residential densities in and around activity centres would fail…" (p. 11, para. 105). In considering the amenity expected by residents, Swancom distinguished between venues in the middle of an activity centre, and those at its periphery, maintaining that licensed premises should expect more restrictions upon their operations if they are situated near residential zones rather than in the core of an activity centre.

To improve amenity for residents, the Planning and Environment Act 1987 (13.04-1), endeavours to reduce noise though the application of the State Environmental Protection Policies - in the case of licensed venues, chiefly SEPP N1 and N2. In a number of decisions, the tribunal has imposed conditions designed to abate noise emissions from licensed premises, through the incorporation of high walls, wall linings, eve treatments, acoustic baffling and other features (Reister, Heavenly Ten, CWK Hotels, Hotel Brighton) in order to satisfy itself that noise impacts will not excessively disturb local residents.

The amenity of nearby business, as distinct from residences, formed a consideration in Reister, where it was concluded that the addition of a bar at a bowling alley in an activity centre would not affect nearby businesses, since most patrons would come at night, when the adjoining businesses were closed.

Cumulative Impacts of Licensed Premises upon Local Areas
The Nature of Cumulative Impacts

Consideration of cumulative impacts stems from apprehensions about the harmful consequences of high densities of licensed premises upon the amenity of nearby areas. Victorian research findings reported by Allen Consulting Group (2009), for instance, reveal a link between venue density and violent behaviour. The authors of the research surmise that its origin may lie in the congregation of people, rather than the high density of licensed venues – much as elevated levels of violent or antisocial behaviour have been found in shopping centres or schools. 

In Swancom for example, it was noted that a preponderance of licensed venues in an area – a saturation or clustering of venues – exerted a detrimental effect upon that locality, citing NSW research which documented an association between outlet density and violent crime. 

On the other hand, in Bambou, uncertainty was expressed about the validity of research purporting to show an association between venue density and alcohol-related harm because of the relatively large geographic units used in the analysis; a lack of explanation of the findings; and that the likely benefits of attempting to alleviate alcohol-related harms by controlling the density of licensed premises appeared uncertain. Bambou instead concluded that the detriment may be caused when venues all congregate in one location, rather than a broader precinct, with the suggestion being offered that the risk of alcohol related harm might escalate when there is a "sufficient number of venues to create... an identifiable entertainment precinct" (p. 10, para. 46).

It may be mentioned incidentally, that higher densities of licensed venues tend to be found in the more disadvantaged areas. Livingston (2011) reports the findings of a Victorian investigation, which disclosed that the density of general licenses was twice as high in the most disadvantaged 10% of localities as in the least disadvantaged 10%; and that the density of on-premises licences was 50% higher in the most disadvantaged localities than in the most disadvantaged areas. 
Conditions which Contribute to Cumulative Impact

Swancom cites a British study which concluded that cumulative impacts are a consequence not only of patron numbers, but of the type of venue - including seating v. standing, provision of food, trading hours, access to public transport and others. Similarly, a number of tribunal decisions acknowledge that the contribution of individual premises upon the overall cumulative impact in a locality may depend upon features that may promote antisocial behaviour in individual premises - such as overcrowding, late night operations, vertical drinking and others reviewed earlier. Thus, it is accepted that large, late night, vertical-drinking venues – higher risk premises - generally make a larger contribution to overall cumulative impact, than a restaurant. 

In Athina Windsor for example, it was determined that the issue was not the number of venues in the area, but the type, with restaurants and cafes deemed far less likely to result in adverse impacts than large, crowded bars - especially those with vertical drinking, a younger rougher clientele and late operating hours. Inversely, in Greg Court & Associates & Anor the conclusion was reached that that a proposed restaurant would have little impact because it was small, seated its patrons, served food and featured no live music. 

A further circumstance which may contribute to the cumulative impact of licensed premises upon a locality is the proximity of venues to each another, which it has been concluded, may induce patrons to walk from one venue to another along the street, where violence or other anti-social behaviour may occur (CWK Hotels, Heavenly Ten, Victorian Government, undated). The number and proximity of premises required to aggravate cumulative impacts is generally not specified, except in the CWK Hotels decision, where it was concluded that, as the nearby venues were 600, 400 and 200 m away and there was no evidence of patrons walking from one venue to another, there was "little relationship between the hotel and these premises" (p. 6, para. 51). 


A related consideration, canvassed by the tribunal in Twinpath, is lack of accessible parking or public transport, which may cause patrons to walk through the streets or in residential areas to reach their cars, or public transport – a circumstance which may also lead to detrimental impacts upon the amenity of the area.


It is also proposed that having several nearby venues close up at the same time may add to the adverse cumulative impact. The view was expressed in Heavenly Ten and CWK Hotels that such unfavourable outcomes may be mitigated if nearby venues have different closing hours, allowing the number of patrons in a precinct to gradually decline during the evening, rather than abruptly spilling onto the streets at the same time.
The Requirement to Consider Cumulative Impacts

It has been mentioned that, in deciding planning applications, VPP 52.27 instructs that the responsible authority "must consider, as appropriate" the "cumulative impact of any existing licensed premises and the proposed licensed premises on the community of the surrounding area". The authors of the Twinpath decision emphasise that this clause is not policy, but a matter for the tribunal to consider "in the interests of net community benefit" (p. 9, para. 71). 


It should be mentioned here, that council land use policies may also seek the address cumulative impacts. It is remarked in the Heavenly Ten decision that council polices, in seeking to balance "potentially conflicting entertainment and residential land uses, usually discourage a predominance of restaurants and licence venues in one location" (p. 5, para. 27). The policy of Stonnington Council, for instance, holds that venues should not be concentrated to the extent that there is an unfavourable cumulative effect upon an area.
A Selection of Relevant VCAT Decisions

Among the tribunal decisions reviewed here, those relating to the cumulative impact of venues in local areas vary, in some measure mirroring differences in the circumstances of each case, and in part, reflecting inconsistent criteria for assessing cumulative impacts. 

In Swancom, an application by a large hotel for an increase in operating hours and patron numbers was rejected on the grounds that evidence from the police, council, businesses and residents showed the density of premises in the area – which was reckoned by the author of the decision to be 22 per 10,000 residents (equal to a NSW benchmark) and included many vertical drinking venues - had reached a saturation point in the precinct. This, the tribunal concluded, had contributed to unacceptable levels of violence, trespass, urination, local noise, property damage, graffiti and use of residents' car parks, reported in the area. 

On the other hand, an application for a new venue in Chapel Street, which was opposed by the police due to the level of violence and antisocial behaviour in the area, was accepted in Athina Windsor on the basis that one more venue could add little to the already high level of activity in the area. Instead, it was urged, behavioural issues should be addressed by police and the council. Opposition to a venue by a council – which held that a precinct was already saturated with venues - was also overruled in Bambou, the explanation being offered that a moratorium on venues would inhibit "innovation and renewal", and in any event, would not alleviate existing problems (p. 11, para. 50)

The disparity between the prospective impact of a venue and current conditions within a precinct was accorded weight in assessing cumulative impacts in Duxtar, where a proposal for a venue in Balaclava Road was rejected on the basis that it would detract from the amenity of a centre with a local role and distinct cultural and social character. 

The importance of prospective cumulative impacts, on the other hand, was depreciated in Shubox, where a council objected to an application for late hours trading on the grounds that other venues might seek similar conditions, ultimately resulting in a detrimental cumulative impact. The tribunal held that only one licensed premises was at issue in that hearing, and that an assessment of the cumulative impact of other venues could be made if, and when, they sought to extend their shopping hours.

The subject of proximity to sensitive land uses attracted consideration in Reister, where it was concluded that an application for a licensed premises in a bowling alley in an activity centre, had no cumulative impact on local amenity because there were no nearby residents or other sensitive uses.
Measuring Cumulative Impacts

Decisions of the tribunal have reflected a preference for cumulative impacts to be defined by objective criteria, and applied to specific areas. The City of Yarra was admonished in Swancom, of instance, for excessively general statements in its local policy, as for instance, that patrons "must not adversely affect the amenity of the area"; for a lack of specific benchmarks and guidelines to define and assess cumulative impacts; and for a failure to refer to specific precincts. Similarly, in CWK Hotels, the tribunal reproved a council for its policy which sought to avert excessive concentrations of premises in an activity centre but did not specify thresholds for size, number and concentration of venues. Specificity of geographic areas was also addressed in Bambou, where it was held that as a geographic unit for assessment of amenity or amenity impacts, statistical local areas – typically about a third the size of a municipality - were too broad to support conclusions about local precincts. In Swancom, comment was made about the “failing by state and local government to provide benchmarks and guidance…to assist in dealing with the impacts of licensed premises (cumulatively or individually)…”, adding that it was difficult for a planning decision-maker to operate in such a “..vacuum” (p. 24, para. 131,)

As a remedy, the selection of more specific criteria and benchmarks to assess the impact of conditions relative to these criteria is proposed. The 2005 report, 'A good Night for All' by the Inner City Entertainment Precinct Taskforce, recommended that size and mix of venues be used to measure cumulative impacts, and that benchmarks be used to determine whether those impacts were excessive. These conclusions were later cited with endorsement in Swancom, where the suggestion was offered that cumulative impacts be assessed on the basis of density, mix of venues and existing amenity levels, and that these factors be measured to determine whether an area had reached saturation levels. In addition, it was proposed that circumstances such as whether it was a new or existing premises; the prospective impact of the premises or changes in trading hours, patron numbers or other license conditions upon local amenity; and existing mix and diversity, be considered. Notably, no advice was given as to how these factors might be blended to create a criterion for rigorously measuring cumulative impact, nor how a benchmark for distinguishing excessive impacts may be selected.

Elsewhere, one of the authors of the Swancom decision reiterated these themes, writing of the need for a cumulative impact tool to ensure that consistent and sound criteria are applied to asses the influence of premises on cumulative impact. It was urged the use of clear language specifying which aspects of amenity are to be protected, as well as the density, type and mix of premises in specific precincts are required to achieve that outcome. The proposition was also advanced that statistics about crime and complaints be maintained to provide objective evidence about the level of, or changes in, amenity, within a precinct (Dwyer, 2010).

Councils such as Stonnington, Melbourne, Port Phillip and Darebin, among perhaps others, have taken steps to create measures of cumulative impact of venues upon precincts and to select criteria by which it would be determined whether or not a precinct was saturated with licensed premises.
Conclusion
Among the decisions about licensed premises reviewed here, the consideration of amenity impacts is often arbitrary and inconsistent, and delivers unpredictable outcomes. 

Challenges include the process of acquiring accurate, relevant evidence about amenity, then assessing it in a consistent and balanced fashion.

For example, it is difficult to obtain evidence about conditions such as crime and other antisocial behaviour in local areas, as most is unreported; local crime data is generally unavailable; complaints directed to councils supply a limited and often distorted view of of incidents affecting local residents; and the local impacts of venues are often indistinguishably mingled with those of other causes. The resulting information frequently verges on anecdote.


In addition, even where sound information is available, there are few research findings that would allow weightings to be assigned to various aspects of local amenity to help evaluate the overall impact of a venue in a rigorous and consistent fashion. Consequently, the emphasis placed upon various aspects of amenity, and priority assigned to different amenity outcomes, varies unpredictably from one instance to another. Such problems are compounded where the effects of several venues must be considered to assess cumulative impacts.

Moreover, benchmarks, necessary for distinguishing unacceptable effects upon amenity, may not be selected until these difficulties are resolved.


An associated challenge is the selection of the area within which to assess amenity impacts – a choice which is particularly relevant to the documentation of local conditions and assessment of cumulative impact.

Efforts by local governments to resolve these difficulties have not been wholly successful, and at best, influence only those decisions taken within their municipal boundaries. It may be preferable instead, for the State Government to reform planning provisions relating to licensed premises, and thereby help to guide decisions toward the balance of flexibility, rigor and consistency required to alleviate the unfavourable effects of alcohol consumption upon local amenity.
A Practice Note Concerning Cumulative Impacts

Practice note 61, issued by the Department of Planning and Community Development in March 2011 – after the decisions recounted above - offers a guide to the assessment of the cumulative impact of licensed premises for councils and applicants, which reflects many of the considerations documented here. The DPCD instructs that its guidelines should at least be applied to applications for premises that would be licensed after 11 pm or which are situated among a cluster of premises – defined as one where either:

· 3 or more premises exist within 100 m. of the subject land; or where
· 15 or more premises exist within 500 m. of the subject land,

and with the exception that these boundaries may be reduced by the intrusion of a highway, river or other barrier to movement, or extended slightly to encompass an adjacent area of high licensed premise density.

The note advises that the application may consider including information such as:

· Seating ratio – since little seating is associated with higher alcohol consumption

· Availability of meals – since meals tend to be associated with lower alcohol consumption

· Management of the venue

· Music – as live music may be associated with higher alcohol consumption

· Capacity and hours – since high capacity may lead to the simultaneous exit of many patrons
· Access to nearby parking and public transport

In assessing cumulative impacts of licensed premises, councils are advised to consider, as appropriate, circumstances such as:

· Planning policy – whether consistent with the proposal

· Surrounding land uses – whether the proposal is near sensitive uses such as a school or housing, or otherwise likely to detract from local amenity.

· Mix of local premises - restaurants, cinemas and small bars, it is noted, have little impact. On the other hand, premises which are larger; open after 11 pm; operating at capacity with queuing; largely require patrons to stand as they drink; are associated with alcohol-related property damage; have attracted complains to the police or enforcement proceeding; or are in areas with nearby packaged outlets) which allow people to drink before and after attending a venue), may all point to detrimental impacts.

· Transport – high number of patrons leaving after 110 pm, due to premises closing at similar times, limited local access to regular public transport or taxis, and insufficient nearby parking, may contribute to unfavourable impacts.

The practice note asserts that mitigation measures should be considered, citing examples such as the provision of parking and transport for patrons; construction of public toilets in the area; reduced operating hours; limited outdoor seating; responsible venue management; and application of safe design principles in the development of the area. It is suggested that consideration be given to the possibility that the application, or an amended version, may contain features which extenuate any possible adverse effects of the proposal. Conversely, the practice note allows that a council might not favour a proposal if it is likely to occasion an unreasonable cumulative impact that cannot be mitigated by such measures.
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